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Question Presented 

Does a tax lien i)nreliaser of unpaid local taxes have 
the right to reimbursement of the purchase price in the 
event the lien is declared unenforceable by reason of im- 
proper and irregular assessment. 
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Statement of the Case 

The Defendant-Appellant appeals from a final judg- 
ment rendered after a motion for summary judgment by 
the several municipality-defendants. 'The defendant-appol- 
ants had cross-claimed in their answer against the several 
co-defendants for reimbursement of the purchase price of 
the tax lien which was sold for the unpaid taxes. A prior 
decision of this court held the liens in question were in- 
valid in that a mortgage held by the United States of 
America vpas a prior and superior lien (United Sitates v. 
G-eneral Douglas MacArthur Senior Village Inc. 470 
675). The Hens sold by the defendant Village of Hemp- 
stead amounted to $21,843.75 and that sold by the defend- 
ant County of Nassau amounted to $57,354.72. 

Argument 

The defendant-appellant contends that the court below 
erred in its determination tliat the act of assessing prop- 
erty on which the United States holds a mortgage is regu- 
lar and valid. In so holcHng, the court removed the protec- 
tion afforded tax Hen purchasers under Section 5-68.0 of 
the Nassau County Achninistrative t^de and the applicable 
provisions of Section 1464 of the Real Property Tax Law 
of the State of New York. These sections read as follows: 

“5-68.0 REIMBURSEMENT FOR INVALID 
OR IRREGULAR CERTIFICATES OF SALE. 

a. When any holder of tax liens shall be unable 
to recover or retain possession of any real ©state 
affected by the tax lien, by reason of any irregular- 
ity or error in: 

1. The assessment of real property; 

2. The levying of any tax thereon; or 
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3. The proceedings for the collection of any tax, 
the county treasurer, with the approval of the 
county comptroller, shall reimburse such holder. . . 

“Section 146+(6) In the event that any grantee 
under such conveyance is unable to obtain posses- 
sion of the I’oal property conveyed to Mm by reason 
of any error or irregularity in the assessment there- 
of, in the levying of a tax, or in any proceedings 
for the collection of any tax, the board of trustees 
shall refund to the i)urchaser the money so paid 
with interest, the same to be audited and paid as 
other village charges. 


POINT I 

The act of assessment by the several municipali- 
ties was in error and invalid. 

Simply stated, the municipality co-defendants have the 
duty, when assessing real property within their boundaries, 
of properly placing only those properties on the roll wMch 
are subject to an enforceable lien. In the event of their 
failure to do so, the inalhlity of the municipality or its 
assigns, the defendant-appellant in this ease, to enforce 
the lien, must be borne by the taxing district at large. 

A taxing authority may not contend that although it 
made a mistake in taxing the property, the holder of the 
lien must bear the loss. At tlie very least, it must be held 
that such action is irregular. Gdiis property should not 
have been taxed. The mortgage of the United Stotes ap- 
peared of record, having l)een recorded on the 9th day 
of May 1966 in liber 7910 of mortgages at page 458. 
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Section 422 of the Eeal Property Tax Law of the State 
of New York provides that property used exclusively to 
provide housing for aged pei’sons and financed by fed- 
erally-aided mortgages as defined in Article eleven of the 
Private Housing Finance Law shall be exempt from tax- 
ation. 

This provision became effective on June 22, 1968, prior 
to the date of the assessment herein. 

Where pro-perty is wholly exempt, an assessing of- 
ficer has no jurisdiction and any assessment imposed is 
illegal. (Williams Institutional Colored Methodist Epis- 
copal Church V. City of New York 275 A.D. 311; Elmhurst 
Insurance Co. v. City of New York 213 N.Y. 87; West- 
chester County V. Town of Harrison 85 NYS- 374.) 


CONCLUSION 

The judgrw.ent by the lower court should be re- 
versed and summary judgment granted the defend- 
ants Rand, Barkus and Hershkowitz against the Vil- 
lage of Hempstead and County of Nassau on their 
cross claim. 

Respectfully submitted, 

Michael P. Gurlides 
Attorney for the Estate of 
David Rand 
194 Old Country Road 
Mineola, N.Y. 11501 
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